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I.  INTRODUCTION 

 Jon Garliepp and his wife Melody Garliepp purchased a Caboodle Cartridge 

franchise from Caboodle Licensing Corporation (Caboodle) after reading a newspaper 

article about Caboodle, a start-up business that sold franchises for stores retailing 

remanufactured ink cartridges.  The founder and president of Caboodle was appellant 

Daniel Wencel.  The Garliepps also purchased an area directorship from Caboodle, which 

gave them the exclusive right to sell Caboodle Cartridge franchises in a specified 

territory.  They assigned their rights to the area directorship to their corporation, 

respondent Zantum, LLC (Zantum).  Caboodle ceased its franchise business a few years 

later, without Zantum selling any Caboodle Cartridge store franchises.  
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 The Garliepps1 and Zantum filed a complaint against Wencel, among other 

defendants, that included a cause of action for negligent misrepresentation.  They alleged 

that they had been induced to purchase a valueless area directorship by defendants’ 

numerous misrepresentations regarding the Caboodle franchise operation.  After a bench 

trial, the trial court ruled in Zantum’s favor, finding that in order to induce plaintiffs to 

purchase an area directorship, Wencel had negligently misrepresented that the Caboodle 

Cartridge store franchises “were functional and had value and could be sold by area 

directors with an exclusive territorial right.”  The trial court awarded Zantum $90,000, 

which was the amount of the Garliepps’ down payment on their area directorship. 

 On appeal, Wencel argues that the judgment should be reversed because there was 

no evidence that he made any negligent misrepresentations.  For the reasons stated below, 

we find that the trial court’s findings are supported by substantial evidence and therefore 

we will affirm the judgment. 

II.  FACTUAL AND PROCEDURAL BACKGROUND 

 A.  The Third Amended Complaint 

 The third amended complaint was filed on April 18, 2008.  Zantum and the 

Garliepps, among other plaintiffs, claimed that the defendants, including appellant Daniel 

Wencel, Caboodle, Southern Distribution Systems, and David Iuppa (a Caboodle vice-

president) were liable on a number of theories, including fraud, negligent 

misrepresentation, violation of the California Franchise Investment Law (Corp. Code, 

§ 31000 et seq.), violation of Commercial Code sections 1203 and 2305, and unfair trade 

practices in violation of Business & Professions Code section 17200.  Only Wencel’s 

individual liability to plaintiff Zantum for negligent misrepresentation is at issue in this 

appeal. 

 The cause of action of negligent misrepresentation was based on the plaintiffs’ 

claim that Wencel had made numerous misrepresentations to induce them to purchase a 

                                              
1  Neither Jon nor Melody Garliepp is a party to this appeal. 
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Caboodle Cartridge franchise2 and/or an area directorship.  The misrepresentations 

included claims that (1) Caboodle “had a central facility with sophisticated machinery for 

refilling and re-manufacturing ink cartridges and toners and a network of distribution 

centers . . . .”; (2) Caboodle “had testing processes to insure that all refilled product was 

of high quality . . . .”; (3) 100 percent of Caboodle’s product was tested; (4) no technical 

knowledge was required for the business and Caboodle would provide all training; (5) 

Caboodle “provided all needed support and that it stood behind all its products with a 

‘no-risk money back guarantee’ ”; (6) Caboodle “was operating its own Caboodle 

Cartridge retail store in Saratoga which averaged over $1,000 per day in sales”; (7) 

Caboodle franchisees “would be able to sell the re-manufactured product at margins from 

50% to 80%”; and (8) Caboodle “had a network of distribution centers and had available 

supplies of needed inventory . . . .”   

 B.  The Court Trial 

 The matter proceeded to a four-day bench trial in April 2009.  The following 

summary focuses upon the trial evidence related to Zantum’s claim that Daniel Wencel is 

individually liable for making negligent misrepresentation that induced the Garliepps to 

purchase an area directorship.  

  1. The Garliepps 

 Jon Garliepp testified that he first became interested in Caboodle in the summer of 

2004 when he read an article in the San Jose Mercury News that described Caboodle as a 

start-up run by Daniel Wencel and his 20-year-old son, Chris Wencel.  The article further 

described the father and son team as operators of an ink cartridge remanufacturing 

facility who planned to sell franchises and take on Hewlett Packard.  According to the 

San Jose Mercury News, Daniel Wencel was “taking a different approach.  While 

competitors refill cartridges on site with syringes--which Wencel says can be messy and 

inconsistent on quality--Caboodle stocks refilled cartridges that clerks can immediately 

                                              
2  The Garliepps’ claims regarding their purchase of a Caboodle store franchise 

were settled before the bench trial in this matter and are not at issue in this appeal.  
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sell to customers.  [¶]  Caboodle ships the used cartridges to its Santa Clara store, where 

automated equipment refills the cartridges.  [¶]  In the lab, which is run by Chris Wencel, 

technicians use steam cleaners and ultrasound equipment to cleanse the cartridges . . . . 

[¶]  They replace any parts that fail, tossing about 7 percent of the cartridges altogether.  

Then they use an automated vacuum filler to shoot ink into the cartridges, filling them in 

about 30 seconds without spilling a drop.  The refilled cartridges are tested on any of the 

dozens of printers housed on racks.”   

 At the time he read the San Jose Mercury News article, Garliepp was an engineer 

employed by United Airlines, had never purchased a franchise, and had no experience in 

owning a business.  To learn more about Caboodle, Garliepp visited the Caboodle 

Cartridge store in Saratoga and bought some cartridges.  He also spoke to David Iuppa, 

the vice-president of Caboodle. 

 In their initial conversation, Iuppa told Garliepp that the Caboodle product was 

“done in house” and that every cartridge was tested and “as good as OEM [original 

equipment manufacturer].”  In August 2004, Iuppa sent Garliepp a Uniform Franchise 

Offering Circular (UFOC) and a brochure package, which included the July 10, 2004 

Mercury News article about Caboodle.  In deciding to buy a Caboodle Cartridge 

franchise, Garliepp relied on those documents and Iuppa’s “verbal explanation” during 

their August 2004 meeting.  Iuppa’s explanation included his statements that Caboodle 

remanufactured ink cartridges by refilling them in-house using specialized machinery; 

Caboodle’s remanufactured cartridges would be sold in Caboodle franchise stores; 

100 percent of Caboodle’s cartridges were tested; and customers would save 65 percent 

in cartridge costs by purchasing Caboodle remanufactured cartridges instead of OEM 

cartridges.    

 Garliepp and his wife, Melody Garliepp, purchased a Caboodle Cartridge 

franchise on August 26, 2004, for $12,500.  They opened their Caboodle Cartridge store 

in Los Gatos on March 21, 2005.  The Garliepps made sales at their Los Gatos store and 

were happy with the progress of their business during the first few months of its 

operation. 
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 Shortly after opening their Caboodle Cartridge store in Los Gatos, the Garliepps 

began to think about opening a second store in Arizona.  When Jon Garliepp approached 

David Iuppa about that possibility, Iuppa said “I have something better for you” and 

proposed that the Garliepps enter into an area director agreement that would allow them 

to sell franchises and make more money.  During the next six to eight months, Jon 

Garliepp had several conversations with Wencel and Iuppa in connection with entering 

into an area director agreement.   

 During those conversations, Iuppa told Garliepp that Caboodle used specialized 

machinery to remanufacture ink cartridges at a low cost, which enabled the franchisees to 

sell the cartridges at a low price.  Iuppa also represented there was plenty of ink cartridge 

inventory.  Additionally, sometime in the spring of 2005 Iuppa gave Garliepp press 

releases from Caboodle dated January 19, 2005, and March 15, 2005, that the Garliepps 

relied upon in deciding to purchase an area directorship.  The March 15, 2005 press 

release stated that Caboodle cartridges provided “remanufactured solutions” for Hewlett 

Packard, Panasonic, Lexmark, Brother, Samsung, Minolta, Epson and Canon laser and 

ink jet cartridges, which “meet or exceed OEM quality and specifications.”  The January 

19, 2005 press release stated that “Caboodle Cartridge is the first company in North 

American to build an advanced facility to rebuild and recharge laser and inkjet cartridges 

that are at or exceeding OEM-quality, while others simply refill the ink and toner.”    

 Additionally, sometime before the Garliepps purchased their area directorship, 

Iuppa gave Jon Garliepp a Caboodle press release dated April 27, 2005, that stated, 

“ ‘The Caboodle promise is that we will save our customers as much as 65 percent, while 

providing them with the highest quality inks, toner, and remanufacturing processes 

available today.  In addition, because our cartridges are refilled and remanufactured in 

our centralized, advanced facilities before they reach the store, obtaining high quality, 

inexpensive cartridges has never been more convenient . . . .”   

 In deciding to enter into an area director agreement with Caboodle, Jon Garliepp 

relied upon the information given to him by Iuppa and Caboodle, including the 

representations that Caboodle’s remanufactured cartridges met or exceeded OEM quality, 
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that 100 percent of Caboodle’s cartridges were tested, that Caboodle’s manufacturing 

facility would provide enough product to supply 60 stores, and there would be no 

problem selling Caboodle Cartridge franchises because plenty of other people were 

selling them.  Garliepp was never told that Caboodle was outsourcing 50 percent of its 

remanufactured cartridge product by purchasing it from third party vendors.  He 

acknowledged, however, that he did know, before he entered into the area director 

agreement, that Caboodle purchased Epson cartridges from a German supplier.   

 On June 1, 2005, the Garliepps entered into an area director agreement with 

Caboodle that obligated them to pay $180,000 for the right to sell Caboodle franchises in 

the territory of Arizona, New Mexico, Utah, and El Paso, Texas.  Pursuant to their 

agreement, the Garliepps made a down payment of $90,000 and were to pay the balance 

of $90,000 from the sale of franchises.  After purchasing the area directorship, they made 

efforts to sell Caboodle Cartridge franchises in their territory.  Jon Garliepp understood 

that, as an area director, he would receive one-half of the initial franchise fee and a 

percentage of “any ongoing royalty fees.”  In January 2006, the Garliepps formed their 

corporation, Zantum, for the sole purpose of selling Caboodle franchises.    

 The Garliepps’ customers began to return defective cartridges to their Los Gatos 

store in the late summer and fall of 2005.  At that time, the Garliepps became concerned 

about the quality of the Caboodle cartridges and also about the Caboodle product 

shortages that had caused back orders.  They complained to David Iuppa, who told them 

that the quality was good and not to worry about the back orders.  Caboodle held an area 

directors meeting in August 2005 that the Garliepps attended.  At the meeting, they 

learned that other area directors were having the same problems with Caboodle cartridge 

quality and back orders.    

 By the end of 2005 and the beginning of 2006, Jon Garliepp had “grave concerns 

about selling a franchise and being sued myself for having the same problems I had in my 

store.”  He was also concerned about the Caboodle franchise marketing material because 

it included untrue statements, such as “ ‘[O]ur skill[ed] technicians are able to produce 

the finest quality cartridges that give you finest quality prints consistently meaning 
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Caboodle means better’ ” and “ ‘We test the cartridges several times throughout the 

process.’ ”   Garliepp also noted a July 12, 2005 posting on the Caboodle company 

website that stated, “ ‘Many franchisees have alerted us to a situation with the quality of 

our color laser cartridges.  As we have mentioned previously, the color toner does not 

meet the quality of OEM color toner cartridges.’ ”  Another company website posting, 

dated October 2, 2005, concerned a recall of Hewlett Packard inkjet cartridges in which 

the colors had been switched.   

 The Garliepps continued to have problems with the quality of the product provided 

by Caboodle.  For example, during the holiday season of 2005 there were intermittent 

defects in a Hewlett Packard black inkjet cartridge that was one of the most popular 

cartridges sold in their store.  Customers returned defective cartridges and as a result the 

Garliepps lost money and customers.  An August 18, 2006 posting by Daniel Wencel on 

the Caboodle company website stated, “ ‘Nobody at Caboodle should ever promise that 

the remanufactured cartridge will perform exactly like a new OEM.’ ”  Jon Garliepp 

believed that this statement was “[t]otally contrary to what we were sold on.”   

 Then, sometime in early 2007, Jon Garliepp obtained from the Caboodle company 

website a December 11, 2006 report from the American Testing Laboratory that 

confirmed his suspicion that Caboodle product did not have OEM quality.  For example, 

the report stated that a Caboodle remanufactured Hewlett Packard color cartridge yielded 

50 fewer pages than an original Hewlett Packard color cartridge.  Additionally, Garliepp 

received an October 23, 2006 company report of defective cartridges by store, which 

indicated that the Garliepps’ Los Gatos store had a cartridge defect rate of 11.95 percent.   

 If Jon Garliepp had known in March 2005 Caboodle was obtaining 50 percent of 

its remanufactured cartridge product from third parties, as indicated in a March 8, 2006 

email from Daniel Wencel to area directors (including the Garliepps), he would not have 

purchased an area directorship.  According to Jon Garliepp, “I would never had 

purchased had I known they were using an outside source, because you never know what 

source it is.”  He further explained that “we’re buying [Caboodle’s] process, their 
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manufacturing pieces, since they could do it so well.  That’s why we bought into this 

business.”   

 Eventually, the Garliepps asked Daniel Wencel to return their $90,000 down 

payment on their area directorship.  When Wencel refused, they entered into an 

addendum to their area director agreement that allowed them to pay the remaining 

$90,000 balance in two payments of $45,000.  The Garliepps believed that an outside 

investor was going to purchase Caboodle and “run it correctly, thereby allowing us to sell 

stores and have an income to pay that money.”   

 However, Wencel terminated the Garliepps’ area director agreement sometime 

after March 2007.  No outside investor purchased Caboodle and it went out of business in 

2008.   

  2. Franchise Owner Fidel Nwamu  

 Another Caboodle franchise owner, Fidel Nwamu, testified regarding his 

experience with Caboodle.  Nwamu is a patent attorney who first learned about Caboodle 

in July 2004 by reading an article in the Wall Street Journal.  After reading the article, 

Nwamu telephoned David Iuppa.  During their July 2004 telephone conversation, Iuppa 

told Nwamu that Caboodle had “a brand new concept” of refilling cartridges that were 

“OEM quality.”  Iuppa also said that the cartridges were “100 percent tested” and that 

customers saved about 65 percent by purchasing Caboodle cartridges.   

 Nwamu and his wife investigated the Caboodle franchise opportunity by visiting 

the Caboodle store in Santa Clara and the Caboodle remanufacturing facility and by 

speaking with David Iuppa and Daniel Wencel.  They were told that Caboodle’s unique 

refilling process made the quality of the remanufactured cartridges “OEM-like,” that all 

of the cartridges were “manufactured in-house,” and that 100 percent of the cartridges 

were tested.  They were given a brochure that stated, “ ‘Caboodle has successfully proven 

its unique concept of refilling printer and copier cartridges, thus saving [its] customers up 

to 65 percent on their ongoing cartridge costs.’ ”  Iuppa also told Nwamu that Caboodle’s 

overhead was low because it “remanufactured all the cartridges internally.”  He did not 

say that Caboodle was buying cartridges for sale in the franchise stores from third party 
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vendors.  Additionally, Iuppa said that because 100 percent of the cartridges were tested, 

the customers would not have any problems. 

 Nwamu and his wife subsequently purchased a Caboodle franchise in 

November 2004 and planned to open a Caboodle Cartridge store in Berkeley.  However, 

after visiting another Caboodle Cartridge store to observe its operation, Nwamu contacted 

David Iuppa to discuss his concerns about back orders and product quality.  During 

November or December of 2004, Nwamu met with Iuppa, who told him not to worry 

because his concerns would be resolved by the time the Berkeley store opened.   

 Nwamu’s email to Iuppa, dated December 21, 2004, summarized their 

conversation, including Nwamu’s statement that “we came to you because we wanted to 

pull the plug to save money and effort before our Berkeley store opened up because we 

understood there were all kinds of problems--customer cartridges were being lost and not 

refilled and Caboodle was purchasing much of its remanufactured cartridge inventory 

from third party vendors.  To us, this is a fundamental shift.”   

  3.  Caboodle Employees Teresa Garcia and David Iuppa 

 A former employee of Caboodle, Teresa Garcia, was a sales associate in 

Caboodle’s Saratoga store from December 2004 to April 2005, when she was promoted 

to store manager.  At that time, Daniel Wencel told Garcia that all of the cartridges were 

tested and were of OEM quality.  However, Garcia recalled that there were problems with 

the ink jet cartridges that the store sold in December 2004.  Customers would return the 

cartridges, saying that the cartridges “weren’t printing properly or the colors were 

wrong.”   

 Garcia informed the Caboodle corporate headquarters about the cartridge 

problems.  For example, she forwarded an email from one customer who complained that 

a toner cartridge did not work to Daniel Wencel and copied the email to others in the 

corporate office.  She also emailed Wencel when she had to refund a large amount of 

money to a customer due to problem cartridges.  Additionally, she would “do a writeup 

of all the problem cartridges, and we would ship them back to the hub.”  On August 10, 
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2005, Caboodle terminated Garcia’s employment.  She then worked for the Garliepps at 

their store from October 2006 until September 2008.  

 David Iuppa testified that he first met Daniel Wencel in 1998 and was hired 

sometime later to sell franchises for Caboodle.  His job title was vice-president of 

franchising.  Iuppa has a degree in electrical engineering and had worked for high 

technology companies, but he had no experience in selling ink cartridges or franchises.  

He understood that Caboodle’s business model had an advantage over its competitors 

because Caboodle refilled the cartridges in a manufacturing facility, rather than in the 

store.  Early on, Iuppa knew that Caboodle purchased ink cartridges from third party 

vendors “to fill out our line and to meet quantity requirements” and that not every 

cartridge was individually tested.  Sometime in 2004, Iuppa became aware that customers 

were returning defective cartridges to Caboodle stores.   

 Caboodle’s director of manufacturing in 2004 was Brad Seville.  According to 

Iuppa, Seville was let go in less than a year because he was not doing an adequate job of 

“running production of cartridges and giving us the results we were looking for.”  Shortly 

after Seville was fired, all of the other three employees in the manufacturing facility were 

let go because they did not meet expectations.  Iuppa did not recall ever telling the 

Garliepps that there were problems in the Caboodle manufacturing facility to the extent 

that the director was fired.   

 Daniel Wencel gave Iuppa the Caboodle marketing brochures, which Iuppa 

participated in revising as the company evolved.  By September 2005, 34 Caboodle 

franchises had been sold.  Iuppa had sold more than half of them and, with the exception 

of the first franchise sold by Daniel Wencel, the area directors had sold the rest.  Daniel 

Wencel approved every sale and was aware that Iuppa was providing the Caboodle 

marketing material to prospective franchisees.   

 The Caboodle marketing materials that were provided to the Garliepps in July 

2004 included articles about Caboodle from the Wall Street Journal and the San Jose 

Mercury News.  Iuppa did not have any concerns about using these newspaper articles to 

market franchises and area director agreements because he believed that the articles were 
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accurate.  He also believed that Caboodle’s products did “rival” OEM quality.  Iuppa 

recalled telling the Garliepps that some of the Caboodle cartridge products were 

remanufactured by Caboodle and some were outsourced.    

 Iuppa had discussions with Fidel Nwamu in December 2004 regarding Nwamu’s 

concerns about going forward with the Berkeley franchise, in which he told Nwamu that 

Brad Seville and some of the staff in the Caboodle manufacturing facility had been fired.   

 Sometime later, the area directors told Iuppa that they were having problems 

selling Caboodle franchises.  In particular, the Garliepps told him that they had concerns 

about selling franchises due to the problems with the quality and availability of Caboodle 

product.  Iuppa’s belief was that the Garliepps did not sell franchises because they were 

not doing enough to develop their territory.  In 2007, however, Iuppa did not sell any 

franchises himself.  He resigned his position at Caboodle in the middle of 2007 because 

Daniel Wencel changed his compensation to 100 percent commission.   

  4.  Daniel Wencel 

 Originally from Poland, Daniel Wencel has a master’s degree in nuclear physics 

from the University of Warsaw.  By 2003, Wencel was residing in California and had 

started Caboodle with his son, Chris Wencel.  Although he had no experience in 

remanufacturing ink cartridges, Wencel’s objective was to create a facility for 

remanufacturing cartridges based on Chris Wencel’s experience in remanufacturing 

cartridges for himself and his friends. 

 Wencel opened the first Caboodle Cartridge store in April 2003 in Saratoga.  He 

later opened a second store in Santa Clara.  The first Caboodle remanufacturing facility 

began operations in Saratoga in March or April of 2003. At the end of 2003, Wencel 

decided to start franchising Caboodle Cartridge stores.  He opened another 

remanufacturing facility in Santa Clara in early 2004.   

 Wencel fired the employees who were running the Caboodle remanufacturing 

operation in 2004.  Brad Seville, the manufacturing director, was let go at the end of 2004 

after being employed for three or four months because there were problems with staffing 

and with the quality and quantity of product.  Wencel acknowledged that the area 
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directors had expressed concern about the quality and availability of Caboodle’s 

products. 

 The Saratoga facility closed in 2004 and the Santa Clara facility closed in 2006.  

Wencel decided to close the Santa Clara facility because he could obtain product in 2006 

“faster and cheaper and better” from third-party vendors.  There were also “challenges” 

in making quality product at Caboodle’s remanufacturing facilities and in keeping 

Caboodle product in stock.  Caboodle stopped providing any product that was 

remanufactured by Caboodle in April 2006, when the Caboodle remanufacturing facility 

was shut down.    

 Regarding marketing, Wencel recalled that Caboodle had developed its own 

marketing materials, which stated that Caboodle Cartridge remanufactured products were 

as good as or rivaled OEM products.  Wencel was personally involved in the creation of 

some of the marketing materials but he did not review all of the materials created by 

others.  He knew that the July 10, 2004 San Jose Mercury News article about Caboodle 

was being given to prospective franchisees and prospective area directors as part of 

Caboodle’s marketing materials. 

 When asked about a Caboodle press release in May 2005 that stated, “ ‘Caboodle 

Cartridge is the first company in North America to build an advanced facility to rebuild 

and recharge laser and inkjet cartridges that are at or exceed OEM quality while others 

simply refill the ink and toner . . . Caboodle recharges all cartridges for color and . . . 

laser inkjet, including:  Hewlett Packard, Panasonic, Brother, Samsung, Minolta, Epson, 

Cannon, and Lexmark,’ ” Wencel denied seeing that paragraph.  However, he admitted 

that the message conveyed by the press release was being given to prospective 

franchisees in 2004 and 2005.  Also, Wencel acknowledged that none of the marketing 

materials stated that Caboodle was outsourcing some of its remanufactured products. 

 Wencel never had a conversation with the Garliepps about product quality before 

they became area directors.  He believes that they were inactive as area directors and 

failed to work on their leads for prospective franchisees.  They never told him that they 

were not attempting to sell franchises due to other concerns.  However, the Garliepps did 
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tell Wencel, when he visited their store, that they were concerned about the quality of 

Caboodle product.   

 Eventually, a total of 60 or 61 Caboodle franchise stores were opened.  The last 

Caboodle franchise or area directorship was sold in 2007.  In 2008, Wencel shut down his 

own Caboodle Cartridge stores and Caboodle stopped doing business.  He did not offer to 

return any of the area directors’ franchise payments and none of the area directors asked 

for their money back.  

 C.  Statement of Decision and Judgment 

 The trial court issued its statement of decision on April 22, 2009.  First, the court 

found that Zantum was entitled to recover from the corporate defendants, Caboodle and 

Southern Distribution Systems, Inc., but noted that these corporate entities were 

suspended and unable to appear or to defend the plaintiffs’ claims in these proceedings.   

 Second, the trial court found that defendant David Iuppa, although named as an 

executive vice-president of Caboodle, “had no authority, was a mere agent, utilized 

materials provided by [Daniel] Wencel, made no representation of fact other than those 

contained in written documents provided by Wencel to him, had no knowledge that such 

representations may have been inaccurate or false, and reasonably believed all 

representations were true.  Moreover, he had no ownership interest in the corporations 

and was a mere employee, being Executive V.P. in name only.”   

 Third, and most relevant to this appeal, the trial court ruled that Zantum was 

entitled to recover from Daniel Wencel, the president and founder of Caboodle, for 

negligent misrepresentation.  As a threshold matter, the trial court determined that 

Wencel was individually liable because all of the written materials and oral 

representations that had induced the Garliepps to purchase both a franchise and an area 

directorship were “either written or approved by Wencel and disseminated at his 

direction.”  In addition, the trial court determined that, “[a]s President and CEO of 

Caboodle, [Wencel] bears responsibility and ultimate liability for such representations.  

Wencel authorized an advertising campaign that induced [the Garliepps] to purchase a 

franchise and an Area Directorship.”    
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 The trial court also found that the representations that had induced the Garliepps to 

purchase a Caboodle franchise and an area directorship included the following:  (1) “That 

Caboodle remanufactured cartridges meet or exceed OEM quality and specifications”; (2) 

That remanufactured Caboodle cartridges can be sold at a [price] 50 to 65% lower than 

OEM prices; (3) “That Caboodle will provide support for franchisees to operate their 

businesses profitably, by supplying remanufactured cartridges in sufficient numbers that 

can be sold for substantially less than the price of OEM”; and (4) “That Caboodle 

‘remanufactures nearly five hundred different cartridges . . . and all of this is done at our 

centralized manufacturing facilities (emphasis added).’ ”   

 The trial court further found that the evidence showed that the above 

representations “may be used to establish liability in connection with the sale of the area 

directorships because they are representations that go to the core of the nature of the sale 

of area directorships--if the franchise system is not functional, area directors cannot sell 

franchises within their designated areas.”   

 The trial court also found that the representations were “not accurate” because 

“[t]he evidence established that Caboodle’s remanufactured cartridges had neither OEM 

quality nor specifications, whether they were purchased from third party vendors and 

labeled Caboodle or in fact manufactured by Caboodle”; the average defect rate for 

remanufactured cartridges is 1 to 2 percent while the “demonstrated defect rate for 

Garliepps’ store was 11.96% [sic] for a two month period in 2006”; “[t]he projection 

made and represented to prospective franchisees that its state of the art facility would 

satisfy all customer needs for product was not true and with reasonable care should have 

been known to Wencel.”   

 Based on its findings, the trial court determined while “the representations made in 

the advertising and other materials provided to prospective purchasers of franchises and 

Area Directorships were made in good faith and not for purposes of fraud or deceit, they 

were nevertheless not accurate, were negligently made, and were material inducements to 

purchasers of both franchises and area directorships.  [¶]  The consequence of this failure 

is that those who purchased Area Directorships received nothing of value.”  The court 
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further concluded that “[t]he inducement to purchasers to buy area directorships was the 

representation, impliedly and expressly, that Caboodle franchises were functional and had 

value, and could be sold by area directors with an exclusive territorial right.  A reasonable 

person with the information available to Wencel would not so have represented.”   

 Finally, the trial court concluded that “[n]ot every failed franchise can result in a 

return of fees paid or damages.  But when negligently made representations induce a 

purchase of a franchise, and because of the inaccuracy of those representations the 

franchisor goes out of business, the representations become actionable and where a party 

who invests money in reliance on the representation [loses] that money, the party may 

recover the same.”   

 The trial court also indicated in the statement of decision that judgment for 

Zantum should be entered in the amount of $90,000.  The $90,000 judgment against 

defendants Daniel Wencel, Caboodle Licensing Corporation and Southern Distribution 

System was entered on June 5, 2009.  Wencel filed a timely notice of appeal on July 29, 

2009.   

III.  DISCUSSION 

 On appeal, Wencel contends that the $90,000 judgment should be reversed since 

there is no evidence to support the trial court’s ruling that he is liable for negligent 

misrepresentation because he lacked reasonable grounds for believing that his 

representations to the Garliepps, prior to their purchase of an area directorship, were true.  

To evaluate Wencel’s contention, we first determine the applicable standard of review. 

 A.  Standard of Review 

 The standard of review that applies to Wencel’s substantial evidence challenge to 

the judgment is well established.  “In general, in reviewing a judgment based upon a 

statement of decision following a bench trial, ‘any conflict in the evidence or reasonable 

inferences to be drawn from the facts will be resolved in support of the determination of 

the trial court decision.  [Citations.]’  [Citation.]  In a substantial evidence challenge to a 

judgment, the appellate court will ‘consider all of the evidence in the light most favorable 

to the prevailing party, giving it the benefit of every reasonable inference, and resolving 
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conflicts in support of the [findings].  [Citations.]’  [Citation.]  We may not reweigh the 

evidence and are bound by the trial court's credibility determinations.  [Citations.]  

Moreover, findings of fact are liberally construed to support the judgment.  [Citation.]”  

(In re Estate of Young (2008) 160 Cal.App.4th 62, 75-76.) 

 Further, “ ‘[a]n appellate court will not disturb the implied findings of fact made 

by a trial court in support of an order, any more than it will interfere with express 

findings upon which a final judgment is predicated . . . .  So far as it has passed on the 

weight of the evidence or the credibility of witnesses, its implied findings are 

conclusive.”  (Griffith Co. v. San Diego College for Women (1955) 45 Cal.2d 501, 507-

508.) 

 B.  Negligent Misrepresentation 

 The second step in our analysis is a review of the elements of the cause of action 

for negligent misrepresentation:  “ ‘1. The defendant must have made a representation as 

to a past or existing material fact.  [¶]  2. The representation must have been untrue;  [¶]  

3. Regardless of his [or her] actual belief the defendant must have made the 

representation without any reasonable ground for believing it to be true;  [¶]  The 

representation must have been made with the intent to induce plaintiff to rely upon it;  [¶]  

5. The plaintiff must have been unaware of the falsity of the representation; he [or she] 

must have acted in reliance upon the truth of the representation and he [or she] must have 

been justified in relying upon the representation;  [¶]  6.  And, finally, as a result of his 

[or her] reliance upon the truth of the representation, the plaintiff must have sustained 

damage.’  [Citations.]”  (Continental Airlines, Inc. v. McDonnell Douglas Corp. (1989) 

216 Cal.App.3d 388, 402; Apollo Capital Fund LLC v. Roth Capital Partners, LLC 

(2007) 158 Cal.App.4th 226, 243; Civil Code, §§ 1572, subd. (2), 1710, subd. (2).)  Thus, 

the “tort of negligent misrepresentation does not require scienter or intent to defraud.  

[Citation.]”  (Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 173.) 

 C.  The Parties’ Contentions 

 We next consider the parties’ contentions on appeal.  According to Wencel, the 

trial evidence showed that his representations to the Garliepps regarding the Caboodle 
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franchise operation, including his representations regarding product quality and 

production capacity, were reasonable at the time they were made.  Wencel explains that 

the trial court erred when it “looked to the ultimate failure of Caboodle” and determined 

in hindsight that Wencel’s representations were not reasonable.  Thus, he limits his 

sufficiency of the evidence challenge to the third element of the cause of action for 

negligent misrepresentation:  “ ‘Regardless of his [or her] actual belief the defendant 

must have made the representation without any reasonable ground for believing it to be 

true . . . .’ ”  (Continental Airlines, Inc. v. McDonnell Douglas Corp., supra, 

216 Cal.App.3d at p. 402.) 

 In support of his argument that the trial court improperly considered negative 

information about Caboodle that Wencel could not have known until after the Garliepps 

purchased their area directorship, Wencel points to the December 11, 2006 report by the 

American Testing Laboratory.  The report indicated that Caboodle remanufactured 

cartridges had a higher defect rate than OEM cartridges during a two-month period in 

2006, after the Garliepps’ 2005 purchase of their franchise and their area directorship.  

Wencel similarly asserts that the evidence shows that the problems with Caboodle 

cartridge quality and quantity did not arise until sometime after the Garliepps bought 

their franchise.   

 Wencel also claims that the evidence showed that he reasonably represented that 

Caboodle “had the manufacturing capability to support its franchisees” because of its 

investment in additional machinery and its successful support of “its original operation.”  

He explains that “[w]hile Caboodle did operate its own manufacturing facility at all times 

relevant to this appeal, its increasing reliance upon third party manufacturers is 

completely irrelevant to this dispute.”   

 Finally, Wencel argues that the misrepresentations about Caboodle’s franchise 

operation that the Garliepps claim to have relied upon in deciding to purchase an area 

directorship are directly attributable to David Iuppa and therefore the trial court 

improperly imputed the misrepresentations to Wencel. 
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 Zantum disagrees completely with Wencel’s view of the trial evidence.  It argues 

that the evidence showed that Wencel knew that Caboodle had problems with the quality 

and quantity of its remanufactured product in 2004, long before he sold the area 

directorship to the Garliepps in June 2005.  Zantum also contends that Wencel had no 

basis to affirmatively state in 2004 and 2005 that Caboodle’s products met or exceeded 

OEM quality, that every Caboodle cartridge was tested, or that Caboodle products were 

available at prices up to 65 percent less than OEM prices.   

 D.  Analysis  

 Our analysis focuses upon the representations that, based on our review of the trial 

testimony and the trial exhibits, the evidence shows were made by Wencel, through 

Caboodle employee David Iuppa and in the Caboodle marketing materials given to the 

Garliepps, before they purchased their area directorship on June 1, 2005.  These 

representations informed the Garliepps that the Caboodle cartridge product that would be 

sold in Caboodle franchise stores was remanufactured in Caboodle’s own manufacturing 

facility, which utilized advanced and specialized equipment, and that 100 percent of the 

remanufactured cartridges were tested.  For example, the March 15, 2005 press release 

stated, “All rebuild and recharge operations for the retail stores is done at the main lab at 

the company’s Santa Clara, CA headquarters.”  

 These representations informed the Garliepps that the Caboodle cartridge product 

that would be sold in Caboodle franchise stores was remanufactured in Caboodle’s own 

manufacturing facility, which utilized advanced and specialized equipment, and that 100 

percent of the remanufactured cartridges were tested.  For example, the March 15, 2005 

press release stated, “All rebuild and recharge operations for the retail stores is done at 

the main lab at the company’s Santa Clara, CA headquarters.”   

 It was also consistently represented to the Garliepps that Caboodle’s 

remanufactured ink cartridges “meet or exceed OEM quality and specifications,” as 

stated in the press releases dated January 19, 2005, March 15, 2005, and April 27, 2005, 

that David Iuppa gave to Jon Garliepp.  The January 19, 2005 press release also stated, 

“Caboodle focuses on quality.  The founders have invested in a state-of-the art recharging 
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facility that does not compromise quality and yet offers substantial savings.”  The 

marketing materials also indicated that Caboodle would provide a supply of Caboodle 

remanufactured ink cartridges in sufficient quantity to support a large number of 

Caboodle franchise stores, since the March 15, 2005 and April 27, 2005 press releases 

stated that Caboodle had “recently announced plans to open more than 100 locations 

around the country in 2005.”  

 These representations were part of an overall marketing scheme, prior to June 1, 

2005, to promote Caboodle to prospective franchisees and area directors, like the 

Garliepps, as a unique franchise operation that was able to provide OEM quality 

remanufactured ink cartridges at a much lower cost than OEM ink cartridges because 

Caboodle remanufactured the ink cartridges in its own state-of-the-art manufacturing 

facility.  We find there is substantial evidence showing that Wencel did not have 

reasonable grounds for believing these representations were true prior to the Garliepps’ 

purchase of their area directorship on June 1, 2005, because, as shown in the trial 

evidence, in 2004 there were known problems with the quality of Caboodle’s 

remanufactured cartridges and Caboodle had been unable to supply the few existing 

franchises with enough Caboodle product.  

 Significantly, in 2004 Wencel fired Caboodle’s director of manufacturing as well 

as several employees in Caboodle’s manufacturing facility due to problems with the 

quality and quantity of product.  Also in 2004, a Caboodle employee, Teresa Garcia, had 

reported to Wencel that the Caboodle Cartridge store that she managed had to make 

refunds for problem Caboodle cartridges and return defective Caboodle cartridges.  And, 

in Fidel Nwamu’s email to Iuppa dated December 21, 2004, Nwamu expressed his 

concerns about going forward with a Caboodle franchise due to learning, from his visit to 

another Caboodle store, that “franchises were losing customers because orders could not 

be filled” and Caboodle “had started to outsource cartridge refilling.”  Further, David 

Iuppa testified that he knew, early in his employment at Caboodle, that Caboodle 

purchased ink cartridges from third party vendors “to fill out our line and to meet 

quantity requirements” and that not every cartridge was individually tested.  
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 We therefore determine that there is substantial evidence that Wencel, as the 

president and founder of Caboodle, a small start-up company, did not have reasonable 

grounds to believe, as of June 1, 2005, that the following representations made to the 

Garliepps (whether by Wencel, David Iuppa, or in the Caboodle marketing materials) 

were true:  (1) Caboodle had the ability to support a large number of franchise stores by 

providing OEM quality remanufactured ink cartridges; and (2) the cartridges would all be 

made by Caboodle in its own state-of-the-art manufacturing facility at a low cost that 

allowed the Caboodle product to be sold at a much lower retail price that OEM ink 

cartridges.   

 Accordingly, we further determine that substantial evidence supports the trial 

court’s finding that “[t]he inducement to purchasers to buy area directorships was the 

representation, impliedly and expressly, that Caboodle franchises were functional and had 

value, and could be sold by area directors with an exclusive territorial right.  A 

reasonable person with the information available to Wencel would not have so 

represented.”   

 We also find no merit in Wencel’s argument that the trial court improperly 

imputed to him the misrepresentations that David Iuppa made to the Garliepps.  We 

observe that Wencel does not dispute Zantum’s claim in its respondent’s brief that 

“Wencel was aware of the . . . sales representations.  Wencel made the ultimate decisions 

at Caboodle.  Wencel hired David Iuppa the franchise salesperson who sold the area 

development agreement to the Garliepps.  And Iuppa reported to Wencel.”  Wencel also 

does not dispute the trial court’s finding that Iuppa was an employee of Caboodle.  

Moreover, Wencel does not address the general rule that “vicarious liability for torts is 

imposed by operation of law upon employers for acts of their employees within the 

course and scope of employment, or upon principals for the acts of their agents.”  (Chee 

v. Amanda Goldt Property Management (2006) 143 Cal.App.4th 1360, 1375.)  We may 

therefore disregard Wencel’s argument that the trial court improperly imputed to him the 

misrepresentations made by Iuppa.  “ ‘[E]very brief should contain a legal argument with 

citation of authorities on the points made.  If none is furnished on a particular point, the 
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court may treat it as waived, and pass it without consideration.  [Citations.]’  

[Citations.]’ ”  (People v. Stanley (1995) 10 Cal.4th 764, 793.) 

 For these reasons, we conclude that the trial court did not err in ruling that Wencel 

is liable to Zantum for making negligent misrepresentations that induced the Garliepps to 

enter into a Caboodle area director agreement.  Having reached this conclusion, we need 

not address Zantum’s alternative argument that Wencel is individually liable for 

misrepresentations of material facts in the offer and sale of the area directorships under 

the California Franchise Investment Law (Corp. Code, § 31001 et seq.), and we will 

affirm the judgment. 

IV. DISPOSITION 

 The judgment is affirmed.  Costs on appeal are awarded to respondent Zantum, 

LLC. 
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